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INTERESTS OF AMICI CURIAE!

Amici are twelve civil rights and grassroots organizations that share a
commitment to fighting discrimination and advancing social justice. They work to
support and defend Muslims and people whom the government wrongly perceives
to be Muslim based on identity characteristics, speech, and/or expressive conduct
from the harms that they face from discriminatory, biased, and unwarranted
governmental scrutiny and punitive retaliation. Amici therefore support Plaintiffs-
Appellants in pursuing accountability from Defendants-Appellees for repeatedly

and pervasively violating their religious rights.

! The accompanying appendix lists all amici filing this brief. No counsel for a
party authored this brief in whole or in part, and no person other than amici, their
members, or their counsel made a monetary contribution intended to fund the
brief’s preparation or submission. All parties have consented to the filing of this
brief. See Fed. R. App. P. 29(a)(4)(E).
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SUMMARY OF ARGUMENT

Plaintiffs-Appellants (“Plaintiffs”) are Muslim Americans whom
Defendants-Appellees (“Defendants”), the heads of the U.S. Department of
Homeland Security (“DHS”) and its agencies, targeted for invasive and harmful
questioning based on their religion when they returned to the U.S. from
international travel. The district court properly found that Plaintiffs sufficiently
alleged the existence of an official practice of governmental targeting of Muslim
Americans for religious questioning at ports of entry. ER-32. However, the court
contradicted itself by ultimately holding that Defendants had not questioned
Plaintiffs “because of” their religion and wrongly credited Defendants’ contention
that the questioning was narrowly tailored to achieve a compelling governmental

interest in maintaining border security. ER-60, 47.

Discriminatory questioning based on harmful and unfounded tropes that seek
to correlate Islam with putative dangerousness and that otherwise reflects deep-
seated Islamophobia and anti-Muslim bias is not narrowly tailored to the
government’s asserted interest in border security and calls that asserted interest
into question. The institutional bias and animus at the heart of this case underlie a
troubling pattern of governmental targeting of Muslims and people perceived to be

Muslim for religious questioning and other intrusive and discriminatory conduct at
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ports of entry. Communities affected by the conduct of DHS and its agencies have

challenged these practices for decades.

Analyzing Plaintiff Hameem Shah’s First Amendment retaliation claim, the
district court found that Mr. Shah had not adequately alleged that Defendants’
conduct would chill a “person of ordinary firmness” from engaging in protected
activity. ER-57. However, the district court’s finding sharply contrasts with the
accounts of numerous people whom amici serve and of members of the Black,
Arab, Middle Eastern, Muslim, and/or South Asian (“BAMEMSA”) communities

more broadly.

This case raises issues impacting the lives of many Muslim Americans and
of people whom the government wrongly perceives to be Muslim based on identity
characteristics and/or expression. According to a recent survey, over half of
Muslim Americans have been treated unfairly by a law enforcement officer
because of their religious identity.? Two-thirds of Muslim Americans have
personally experienced Islamophobia and nearly two-thirds either have personally

been affected by governmental policies that discriminate against Muslims and

2 U.S. Muslims Concerned About Their Place in Society, but Continue to Believe in
the American Dream, PEW RESEARCH CENTER (July 26, 2017),
https://www.pewresearch.org/religion/2017/07/26/findings-from-pew-research-
centers-2017-survey-of-us-muslims/.
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people perceived to be Muslim or know someone who has.> The stigma and
discrimination associated with the experience of Islamophobia harm the emotional
and mental well-being of the people it impacts. Consequently, if left undisturbed,
the district court’s ruling stands to harm many travelers who are Muslim or

perceived to be Muslim.

The district court erred in crediting Defendants’ general invocation of
national-security interests over the credible and pervasive pattern of bias, animus,
and discrimination driving the harm that Plaintiffs suffered. This Court should
reverse. See Hunley v. Instagram, LLC, 73 F.4th 1060, 1068 (9th Cir. 2023) (de
novo appellate review applies to district court’s grant of motion to dismiss); 4Ariz.
Students’ Ass 'n v. Ariz. Bd. of Regents, 824 F.3d 858, 864 (9th Cir. 2016) (courts
must accept as true well-pled factual allegations, drawing all favorable inferences
in plaintiffs’ favor); Starr v. Baca, 652 F.3d 1202, 121617 (9th Cir. 2011)
(survival of motion to dismiss warranted by plausible factual allegations that need

not be probable, even where defendants’ allegations also plausible).

S1d.






