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'HVSLWH�WKLV�&RXUW¶V�-DQXDU\����������2UGHU�GLUHFWLQJ�'HIHQGDQW�8QLWHG�6WDWHV�

'HSDUWPHQW�RI�6WDWH�WR�SURGXFH�D�GHFODUDWLRQ�FRQVLVWHQW�ZLWK�)UHHGRP�RI�,QIRUPDWLRQ�$FW�

�³)2,$´��FDVH�ODZ�IRU�DQ\�SRUWLRQV�RI�UHVSRQVLYH�GRFXPHQWV�ZLWKKHOG�LQ�WKLV�)2,$�DFWLRQ��see 

'NW��1R������'HIHQGDQW�GLG�QRW�GR�VR���,QVWHDG��LW�SURGXFHG�DQ�LQGH[�ZLWK�EDUH�GHVFULSWLRQV��ZLWK�

QR�LQGLFDWLRQ�RI�WKH�³3DUW>V@´�RI�WKH�ZLWKKHOG�GRFXPHQWV�WR�ZKLFK�WKH�FODLPHG�H[HPSWLRQV�DSSO\��

DQG�GHYRLG�RI�H[SODQDWLRQ�IRU�WKH�DSSOLFDELOLW\�RI�WKH�FODLPHG�H[HPSWLRQV���'NW��1R���������

3ODLQWLII�UHVSHFWIXOO\�UHTXHVWV�WKDW�WKLV�&RXUW�LVVXH�DQ�RUGHU�GLUHFWLQJ�'HIHQGDQW��ZLWKLQ����GD\V��

WR�UH�LVVXH�LWV�Vaughn�LQGH[�RU�GHFODUDWLRQ��LQ�D�PDQQHU�WKDW�FRPSOLHV�ZLWK�WKH�&RXUW¶V�-DQXDU\�

���2UGHU��

%$&.*5281'�

7KLV�DFWLRQ�FRQFHUQV�D�)2,$�UHTXHVW�PDGH�LQ�-XO\������WR�'HIHQGDQW�E\�3ODLQWLII�WKDW�

VRXJKW��DPRQJ�RWKHU�WKLQJV��UHSRUWV�UHODWHG�WR�3UHVLGHQW�7UXPS¶V�6HSWHPEHU����������

3URFODPDWLRQ�HQWLWOHG�³(QKDQFLQJ�9HWWLQJ�&DSDELOLWLHV�DQG�3URFHVVHV�IRU�'HWHFWLQJ�$WWHPSWHG�

(QWU\�LQWR�WKH�8QLWHG�6WDWHV�E\�7HUURULVWV�RU�2WKHU�3XEOLF�6DIHW\�7KUHDWV´��FROORTXLDOO\�UHIHUUHG�

WR�DV�WKH�0XVOLP�7UDYHO�%DQ��������'HIHQGDQW�LGHQWLILHG�VL[�GRFXPHQWV�UHVSRQVLYH�WR�3ODLQWLII¶V�

)2,$�UHTXHVW�²�QDPHO\��WKH�-XO\����������DQG�6HSWHPEHU����������UHSRUWV�UHIHUHQFHG�LQ�

3UHVLGHQW�7UXPS¶V�3URFODPDWLRQ�DQG�WKHLU�DVVRFLDWHG�DWWDFKPHQWV���See 'NW��1R�����������%XW�E\�

1RYHPEHU����������²�PRUH�WKDQ�IRXU�PRQWKV�DIWHU�3ODLQWLII¶V�)2,$�UHTXHVW��'HIHQGDQW�KDG�QRW�

LQIRUPHG�3ODLQWLII�ZKLFK�SRUWLRQV�RI�WKH�UHVSRQVLYH�GRFXPHQWV�LW�ZRXOG�ZLWKKROG��LI�DQ\��DQG�RQ�

ZKDW�EDVLV��DQG�KDG�QRW�SURGXFHG�DQ\�QRQ�H[HPSW�SRUWLRQV�RI�WKH�GRFXPHQWV���See�'NW��1R�����

�������������������������������������������������
��$V�)2,$�FDVH�ODZ�PDNHV�QR�GLVWLQFWLRQ�EHWZHHQ�DQ�LQGH[�DQG�D�GHFODUDWLRQ��WKLV�PHPRUDQGXP�
WRR�XWLOL]HV�ERWK�WHUPV�LQWHUFKDQJHDEO\���See, e.g.��Halpern v. FBI������)��G������������G�&LU��
�������VWDWLQJ�µ³LW�LV�WKH�IXQFWLRQ��QRW�WKH�IRUP��RI�WKH�LQGH[�WKDW�LV�LPSRUWDQW´¶�DQG�XVLQJ�³LQGH[´�
DQG�³DIILGDYLW´�LQWHUFKDQJHDEO\��TXRWLQJ�Keys v. DOJ������)��G�����������'�&��&LU�����������
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�������3ODLQWLII�ZDV�WKXV�IRUFHG�WR�VHHN�UHOLHI�IURP�WKH�&RXUW�WR�H[SHGLWH�WKH�DFWLRQ�SXUVXDQW�WR�WKH�

&LYLO�3ULRULWLHV�$FW�����8�6�&���������D����See 'NW��1R�������7KH�&RXUW�JUDQWHG�WKH�PRWLRQ�RQ�

-DQXDU\������������'NW��1R������

7KH�&RXUW¶V�-DQXDU\����2UGHU�H[SHGLWHG�WKH�DFWLRQ�E\�UHTXLULQJ�'HIHQGDQW��E\�)HEUXDU\�

���������WR�SURGXFH�WR�3ODLQWLII�WKH�QRQ�H[HPSW�SRUWLRQV�RI�WKH�UHVSRQVLYH�GRFXPHQWV�DQG��DW�WKH�

VDPH�WLPH��WR�SURGXFH�WR�3ODLQWLII�DQ�LQGH[�RI�WKH�SRUWLRQV�ZLWKKHOG�RU�UHGDFWHG�SXUVXDQW�WR�

FODLPHG�)2,$�H[HPSWLRQV���See id.��7KH�&RXUW�H[SODLQHG�WKDW�VXFK�LQGLFHV�DUH�³QHFHVVDU\´�

EHFDXVH�³RQO\�WKH�DJHQF\�NQRZV�WKH�H[DFW�QDWXUH�RI�WKH�GRFXPHQWV�EHLQJ�ZLWKKHOG��DQG�WKH�SDUW\�

VHHNLQJ�WR�REWDLQ�GRFXPHQWV�XVXDOO\�FDQ�RQO\�VSHFXODWH�RQ�WKHLU�FRQWHQWV�´��Id.�DW�����FLWLQJ�

Brown v. FBI������)��G�������������G�&LU����������DOWHUDWLRQV�RPLWWHG����³>7@R�UHVWRUH�WKH�

DGYHUVDULDO�EDODQFH�QHHGHG�WR�DOORZ�WKH�>&@RXUW�WR�UHDFK�D�MXVW�DQG�IDLU�UHVXOW�´�WKH�&RXUW�

H[SODLQHG��WKH�SURSHU�³SURFHGXUH´�LV�WR�³UHTXLUH>@�DJHQFLHV�WR�LWHPL]H�DQG�LQGH[�WKH�GRFXPHQWV�

UHTXHVWHG��VHJUHJDWH�WKHLU�GLVFORVDEOH�DQG�QRQ�GLVFORVDEOH�SRUWLRQV��DQG�FRUUHODWH�HDFK�QRQ�

GLVFORVDEOH�SRUWLRQ�ZLWK�WKH�)2,$�SURYLVLRQ�ZKLFK�H[HPSWV�LW�IURP�GLVFORVXUH�´��Id.�DW�������

�FLWLQJ�Brown������)��G�DW����DQG�Ferguson v. FBI������)��6XSS��������������6�'�1�<������������

&RQVLVWHQW�ZLWK�WKHVH�SULQFLSOHV��WKH�&RXUW�RUGHUHG�'HIHQGDQW�WR�SURGXFH�DQ�LQGH[�LQ�D�PDQQHU�

WKDW�FRPSOLHG�ZLWK�Vaughn v. Rosen������)��G������'�&��&LU���������WKH�VHPLQDO�FDVH�UHJDUGLQJ�

)2,$�LQGLFHV���See 'NW��1R������DW��������

�������������������������������������������������
��$W�WKDW�SRLQW��'HIHQGDQW�KDG�QRW�\HW�HYHQ�LQIRUPHG�3ODLQWLII�WKDW�LW�KDG�FRQGXFWHG�D�VHDUFK�RU�
KRZ�PDQ\�GRFXPHQWV�LW�KDG�LGHQWLILHG�DV�UHVSRQVLYH���See 'NW��1R��������GDWHG�'HF������������
��7KH�&RXUW�DOVR�H[SODLQHG�WKDW�LW�ZDV�QHFHVVDU\�IRU�'HIHQGDQW�WR�SURGXFH�WKH�Vaughn�LQGH[�SULRU�
WR�VXPPDU\�MXGJPHQW�EULHILQJ�EHFDXVH�RWKHUZLVH�³LW�ZRXOG�EH�XQIDLU�WR�DOORZ�'HIHQGDQW�PRQWKV�
WR�SUHSDUH�LWV�FDVH�DQG�WKHQ�IRUFH�3ODLQWLII�WR�IRUPXODWH�LWV�HQWLUH�FDVH�ZLWKLQ�WKH�VKRUW�WLPH�LW�
ZRXOG�KDYH�WR�UHVSRQG�WR�WKDW�PRWLRQ�´��'NW��1R����� DW�����FLWLQJ�Providence Journal Co. v. U.S. 
Dep’t of Army������)��6XSS����������'�5�,����������DOWHUDWLRQV�RPLWWHG���
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2Q�)HEUXDU\����������'HIHQGDQW�SURGXFHG�DQ�LQGH[�SXUSRUWLQJ�WR�DSSO\�WR�DOO�VL[�

UHVSRQVLYH�GRFXPHQWV���See�'NW��1R���������7KH�LQGH[�FRPSULVHV�ILYH�HQWULHV��ZLWK�WKH�IROORZLQJ�

LQIRUPDWLRQ�SURYLGHG�IRU�HDFK�HQWU\��³6WDWH�'HSDUWPHQW�,GHQWLILHU�´�³'RFXPHQW�'HVFULSWLRQ�´�

³'DWH�´�³3DJHV�´�DQG�D�OLVW�RI�WKH�)2,$�H[HPSWLRQV�WKDW�SXUSRUWHGO\�DSSO\�³LQ�)XOO´�DQG�³LQ�

3DUW�´��See id.��7KH�LQIRUPDWLRQ�LQ�WKH�³'RFXPHQW�'HVFULSWLRQ´�FROXPQ�RQO\�UHIHUHQFHV�ZKHWKHU�

WKH�GRFXPHQW�LV�D�UHSRUW��PHPRUDQGXP��RU�DWWDFKPHQW�DQG�SURYLGHV�D�VKRUW�WRSLF�GHVFULSWLRQ���

See id.��$QG�WKH�OLVW�RI�H[HPSWLRQV�DSSOLFDEOH�WR�³3DUW>V@´�RI�WKH�GRFXPHQWV�LV�QRW�FRUUHODWHG�WR�

WKRVH�SDUWV���See id.��)LQDOO\��QR�H[SODQDWLRQ�LV�JLYHQ�DV�WR�ZK\�WKRVH�H[HPSWLRQV�SXUSRUWHGO\�

DSSO\���See id.�

$5*80(17�

7KLV�&RXUW�KDV�LQKHUHQW�DXWKRULW\�WR�HQIRUFH�LWV�RUGHUV���See, e.g.��Degen v. United States��

����8�6�������������������Roach v. T.L. Cannon Corp.��1R�������&9������7-0�'(3�������:/�

���������DW�
���1�'�1�<��0D\������������adopted�by������:/����������1�'�1�<��-XQH�����

��������7KH�&RXUW�KDV�DOUHDG\�KHOG�WKDW�D�Vaughn�LQGH[�LV�DSSURSULDWH�DQG�WKDW�LW�LV�QHHGHG�DW�WKLV�

MXQFWXUH�²�EHIRUH�VXPPDU\�MXGJPHQW���See 'NW��1R������DW���������7KXV��WKH�RQO\�TXHVWLRQ�DW�

LVVXH�KHUH�LV�ZKHWKHU�'HIHQGDQW¶V�LQGH[�FRPSOLHV�ZLWK�Vaughn�v. Rosen��DV�WKH�&RXUW�SUHYLRXVO\�

RUGHUHG.��See id.�DW������,W�SODLQO\�GRHV�QRW��

,Q�Vaughn��WKH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�'�&��&LUFXLW�IDVKLRQHG�ZKDW�ZRXOG�KHQFH�EH�

NQRZQ�DV�D�Vaughn�LQGH[�WR�FRPEDW�WKH�SUDFWLFH�RI�WKH�JRYHUQPHQW�DWWHPSWLQJ�WR�MXVWLI\�LWV�

ZLWKKROGLQJV�E\�VLPSO\�GHVFULELQJ�WKH�SXUSRUWHGO\�UHOHYDQW�H[HPSWLRQV�DQG�WKHQ�³DYHU>ULQJ@�WKDW�

WKH�IDFWXDO�QDWXUH�RI�WKH�LQIRUPDWLRQ�LV�VXFK�WKDW�LW�IDOOV�XQGHU�RQH�RI�WKH�H[HPSWLRQV�´������)��G�

�������������������������������������������������
��7KH�ILUVW�HQWU\�VHHPLQJO\�UHIHUV�WR�WZR�VHSDUDWH�GRFXPHQWV�²�&���������DQG�&�����������See
'NW��1R��������DW����
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DW����������7KDW�SUDFWLFH��WKH�&RXUW�H[SODLQHG��OHDYHV�WKH�RSSRVLQJ�SDUW\�³FRPSDUDWLYHO\�KHOSOHVV�

WR�FRQWURYHUW�WKLV�FKDUDFWHUL]DWLRQ´�DQG�LV�DW�RGGV�ZLWK�WKH�JRDO�RI�WKH�)2,$�³WR�SURYLGH�WKH�

PD[LPXP�DFFHVV�FRQVRQDQW�ZLWK�WKH�������OLEHUDO�GLVFORVXUH�UHTXLUHPHQW�´��Id.�DW����������	�Q����

�FLWDWLRQV�RPLWWHG����$FFRUGLQJO\��DQ�LQGH[�RU�GHFODUDWLRQ�FDQQRW�EH�³FRQFOXVRU\�DQG�JHQHUDOL]HG´�

EXW�³UHTXLUH>V@�D�UHODWLYHO\�GHWDLOHG�DQDO\VLV�LQ�PDQDJHDEOH�VHJPHQWV�´��Id.�DW�������7KH�LQGH[�

VKRXOG�DOVR�³FRUUHODWH�VWDWHPHQWV�PDGH�LQ�WKH�*RYHUQPHQW¶V�UHIXVDO�MXVWLILFDWLRQ�ZLWK�WKH�DFWXDO�

SRUWLRQV�RI�WKH�GRFXPHQW>V@�´��Id. DW������

&RQVLVWHQW�ZLWK�Vaughn v. Rosen��WKH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�6HFRQG�&LUFXLW�KDV�

KHOG�WKDW�LQGLFHV�³DUH�UHTXLUHG�WR�GHVFULEH�LQ�UHDVRQDEO\�VSHFLILF�WHUPV�WKH�QDWXUH�RI�WKH�

GRFXPHQWV�DQG�WKH�MXVWLILFDWLRQ�IRU�QRQGLVFORVXUH�´��Halpern v. FBI������)��G������������G�&LU��

��������7KLV�PHDQV�WKDW�LQGLFHV�WKDW�³JLYH>@�QR�FRQWH[WXDO�GHVFULSWLRQ�HLWKHU�RI�WKH�GRFXPHQWV�

VXEMHFW�WR�UHGDFWLRQ�RU�RI�WKH�VSHFLILF�UHGDFWLRQV�PDGH�WR�WKH�YDULRXV�GRFXPHQWV´�DUH�LQVXIILFLHQW���

Id.�DW�������$QG�³H[SODQDWLRQV�>WKDW@�UHDG�PRUH�OLNH�D�SROLF\�MXVWLILFDWLRQ´�IRU�WKH�H[HPSWLRQ�DQG�

³EDUHO\�SUHWHQG>@�WR�DSSO\�WKH�WHUPV�RI�WKDW�>H[HPSWLRQ@�WR�WKH�VSHFLILF�IDFWV�RI�WKH�GRFXPHQWV�DW�

KDQG´�DUH�DOVR�QRW�³UHDVRQDEO\�VSHFLILF´�DQG�DUH�WKXV�GHILFLHQW���Id.��,QVWHDG��ZKDW�LV�UHTXLUHG�

XQGHU�Vaughn�DQG�LWV�SURJHQ\�DUH�³LWHPL]HG�GHVFULSWLRQV�RI�WKH�FRQWH[W�RXW�RI�ZKLFK�VSHFLILF�

UHGDFWLRQV�DUH�PDGH�´��Id.�DW�������

�������������������������������������������������
��7KH�6HFRQG�&LUFXLW�DFFRUGLQJO\�KHOG�VXIILFLHQW�H[SODQDWLRQV�WKDW�GHVFULEHG�WKH�W\SH�RI�
LQIRUPDWLRQ�UHGDFWHG�IURP�UHFRUGV�SXUVXDQW�WR�([HPSWLRQV���&��DQG��'���EXW�KHOG�LQVXIILFLHQW�
H[SODQDWLRQV�RI�UHGDFWLRQV�XQGHU�([HPSWLRQ���WKDW�ZHUH�PRUH�DNLQ�WR�SROLF\�MXVWLILFDWLRQV�DERXW�
WKH�LPSRUWDQFH�RI�SURWHFWLQJ�QDWLRQDO�VHFXULW\�LQVWHDG�RI�³IDFW�VSHFLILF�MXVWLILFDWLRQ>V@´�IRU�WKH�
VSHFLILF�UHGDFWLRQV���Compare Halpern������)��G�DW����������KROGLQJ�VXIILFLHQW���&��
H[SODQDWLRQV�IRU�UHGDFWLRQV�RI�³WKH�QDPHV��LQLWLDOV��LGHQWLI\LQJ�LQIRUPDWLRQ��DQG�SHUVRQDO�
LQIRUPDWLRQ´�RI�VL[�FDWHJRULHV�RI�SHUVRQV�DQG���'��H[SODQDWLRQV�IRU�³WKH�LGHQWLWLHV�RI�DQG�
LQIRUPDWLRQ�SURYLGHG�E\´�WZR�FDWHJRULHV�RI�HQWLWLHV�RU�SHUVRQV��DQG�OLVWLQJ�H[DPSOHV����with�id.�DW�
����������������DSSHQGL[�SURYLGLQJ�H[DPSOHV�RI�SROLF\�MXVWLILFDWLRQV�IRU�QDWLRQDO�VHFXULW\�
UHGDFWLRQV�XQGHU�([HPSWLRQ����GLYRUFHG�IURP�IDFWXDO�FRQWH[W�RI�DW�LVVXH�UHFRUGV���
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+HUH��'HIHQGDQW�KDV�XWWHUO\�IDLOHG�WR�FRPSO\�ZLWK�Vaughn�DQG�LWV�SURJHQ\���³>7@KH�

KDOOPDUN�WHVW´�RI�DQ�DGHTXDWH�Vaughn�LQGH[�³LV�WKDW�WKH�UHTXHVWHU�DQG�WKH�WULDO�MXGJH�EH�DEOH�WR�

GHULYH�IURP�WKH�LQGH[�D�FOHDU�H[SODQDWLRQ�RI�ZK\�HDFK�GRFXPHQW�RU�SRUWLRQ�RI�D�GRFXPHQW�

ZLWKKHOG�LV�SXWDWLYHO\�H[HPSW�IURP�GLVFORVXUH�´��Ajluni v. FBI��1R�����&9�����������:/�

��������DW�
���1�'�1�<��-XO\������������TXRWLQJ�Davin v. DOJ�����)��G��������������G�&LU��

��������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����7KLV�LV�QRW�WKH�FDVH�KHUH���7KH�RYHUDUFKLQJ�SUREOHP�LV�

WKDW�'HIHQGDQW¶V�LQGH[�LV�FRQFOXVRU\��LW�VLPSO\�OLVWV�WKH�FODLPHG�H[HPSWLRQV�ZLWKRXW�H[SODLQLQJ�

WKH�IDFWXDO�EDVLV�IRU�WKHLU�DSSOLFDWLRQ�RU�WKH�VSHFLILF�SRUWLRQV�RI�WKH�GRFXPHQWV�WR�ZKLFK�WKH�

H[HPSWLRQV�FRUUHVSRQG���See 'NW��1R���������6XFK�D�WDFWLF�LV�LPSHUPLVVLEOH��DV�LW�LJQRUHV�

Vaughn¶V�LQVWUXFWLRQ�WR�SURYLGH�D�ZULWWHQ�MXVWLILFDWLRQ�IRU�WKH�ZLWKKROGLQJ��³FRUUHODWH´�WKDW�

MXVWLILFDWLRQ�³ZLWK�WKH�DFWXDO�SRUWLRQV�RI�WKH�GRFXPHQW>V@�´�DQG�WKXV�SURYLGH�³D�UHODWLYHO\�GHWDLOHG�

DQDO\VLV�LQ�PDQDJHDEOH�VHJPHQWV�´��Vaughn������)��G�DW���������see also, e.g.��Church of 

Scientology Int’l v. DOJ�����)��G���������������VW�&LU���������UHMHFWLQJ�Vaughn�LQGH[�ZKHUH�

³PXOWLSOH�H[HPSWLRQ�QXPEHUV�DUH�QRWHG�EHVLGH�PDQ\�HQWULHV��ZLWKRXW�DQ\�FRUUHODWLRQ�EHWZHHQ�D�

SDUWLFXODU�H[HPSWLRQ�DQG�WKH�VHFWLRQV�RI�WKH�GRFXPHQW�WR�ZKLFK�LW�UHODWHV´����1HLWKHU�GRHV�LW�

FRPSO\�ZLWK�Halpern��DV�LW�SURYLGHV�QR�³FRQWH[WXDO�GHVFULSWLRQ�������RI�WKH�VSHFLILF�

>ZLWKKROGLQJV@´�WR�GHPRQVWUDWH�WKDW�WKH\�³ORJLFDOO\�IDOO>@�ZLWKLQ�WKH�FODLPHG�H[HPSWLRQ>V@�´��

Halpern������)��G�DW�����������FLWDWLRQ�RPLWWHG���

0RUHRYHU��WKH�WRSLFDO�GHVFULSWLRQV�RI�WKH�GRFXPHQWV�DUH�LQDGHTXDWH��DV�WKH\�DUH�QRW�

GLVWLQFW��see 'NW��1R��������&���������DQG�&���������GHVFULEHG�WRJHWKHU��DQG�EHFDXVH�WKH\�

³IDLO>@�WR�LGHQWLI\�UHOHYDQW�LQIRUPDWLRQ�VXFK�DV�WKH�������>VSHFLILF@�DXWKRU�>RI�WKH�GRFXPHQWV@��DQG�

������WKH�UHFLSLHQW�V��´��Defs. of Wildlife v. U.S. Border Patrol������)��6XSS���G���������'�'�&��

��������6XFK�LQIRUPDWLRQ�LV�QHFHVVDU\�IRU�WKH�3ODLQWLII�DQG�WKH�&RXUW�WR�DVVHVV�WKH�YLDELOLW\�RI�DW�
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OHDVW�WKH�FODLPHG�SUHVLGHQWLDO�FRPPXQLFDWLRQV�SULYLOHJH��see, e.g.��ACLU v. DOJ�����&LY�������

�&0��������:/���������DW�
�����6�'�1�<��0DU������������SUHVLGHQWLDO�FRPPXQLFDWLRQV�

SULYLOHJH�ZDLYHG�E\�GLVFORVXUH�WR�WKLUG�SDUWLHV����$V�WKH�1LQWK�&LUFXLW�KDV�H[SODLQHG��³WKH�

>JRYHUQPHQW@�PXVW�EHDU�LQ�PLQG�WKDW�WKH�SXUSRVH�RI�WKH�LQGH[�LV�QRW�PHUHO\�WR�LQIRUP�WKH�

UHTXHVWHU�RI�WKH�DJHQF\¶V�FRQFOXVLRQ�WKDW�D�SDUWLFXODU�GRFXPHQW�LV�H[HPSW�IURP�GLVFORVXUH�XQGHU�

RQH�RU�PRUH�RI�WKH�VWDWXWRU\�H[HPSWLRQV��EXW�WR�DIIRUG�WKH�UHTXHVWHU�DQ�RSSRUWXQLW\�WR�

LQWHOOLJHQWO\�DGYRFDWH�UHOHDVH�RI�WKH�ZLWKKHOG�GRFXPHQWV�DQG�WR�DIIRUG�WKH�FRXUW�DQ�RSSRUWXQLW\�WR�

LQWHOOLJHQWO\�MXGJH�WKH�FRQWHVW�´��Wiener v. FBI������)��G������������WK�&LU����������'HIHQGDQW¶V�

Vaughn�LQGH[�PDNHV�LW�LPSRVVLEOH�WR�GR�WKDW�KHUH��

/DVW��'HIHQGDQW�LV�QRW�H[FXVHG�IURP�LWV�Vaughn�REOLJDWLRQV�EHFDXVH�LW�FODLPV�WKDW�D�VLQJOH�

H[HPSWLRQ�DSSOLHV�WR�HDFK�UHVSRQVLYH�UHFRUG���See 'NW��1R��������SUHVLGHQWLDO�FRPPXQLFDWLRQV�

SULYLOHJH��([HPSWLRQ����DOOHJHGO\�EDUV�HDFK�UHFRUG�LQ�IXOO����$V�QRWHG�DERYH��WKH�SUHVLGHQWLDO�

FRPPXQLFDWLRQV�SULYLOHJH��OLNH�DOO�SULYLOHJHV��LV�ZDLYDEOH�RQ�D�GRFXPHQW�E\�GRFXPHQW�EDVLV��see

In re Sealed Case������)��G�����������'�&��&LU���������DQG�([HPSWLRQ����IRU�ZKLFK�WKH�SULYLOHJH�

LV�LQYRNHG��PXVW��OLNH�DOO�H[HPSWLRQV��EH�FRQVWUXHG�QDUURZO\��ZLWK�GRXEWV�UHVROYHG�LQ�IDYRU�RI�

GLVFORVXUH��see Halpern������)��G�DW������FLWLQJ�FLRA v. U.S. Dep’t of Veterans Affairs������)��G�

�����������G�&LU�����������,QGHHG��WKH�Vaughn�&RXUW�LWVHOI�LPSRVHG�LWV�GHWDLOHG�LQGH[LQJ�

UHTXLUHPHQWV�HYHQ�WKRXJK�WKH�JRYHUQPHQW�FRQWHQGHG�WKDW�GRFXPHQWV�ZHUH�ZKROO\�H[HPSW�

SXUVXDQW�WR�WKUHH�H[HPSWLRQV���See Vaughn������)��G�DW�������

1HLWKHU�DUH�WKH�UHTXLUHPHQWV�RI�Vaughn v. Rosen�REYLDWHG�EHFDXVH�'HIHQGDQW�PD\�ZLVK�

WR�VHHN�in camera�UHYLHZ�RI�WKH�GRFXPHQWV���See Wiener������)��G�DW������³In camera UHYLHZ�RI�

WKH�ZLWKKHOG�GRFXPHQWV�E\�WKH�FRXUW�LV�QRW�DQ�DFFHSWDEOH�VXEVWLWXWH�IRU�DQ�DGHTXDWH�Vaughn�

LQGH[�´����2QH�RI�WKH�SXUSRVHV�RI�D�Vaughn�LQGH[�LV�WR�PDNH�in camera�UHYLHZ�D�ODVW�UHVRUW���See
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Halpern������)��G�DW������³:KDW�D�GLVWULFW�FRXUW�QHHGV�IURP�WKH�JRYHUQPHQW��LQ�D�Vaughn�

DIILGDYLW��LV�LQIRUPDWLRQ�WKDW�LV�QRW�RQO\�VSHFLILF�HQRXJK�WR�REYLDWH�WKH�QHHG�IRU�DQ�in camera�

UHYLHZ��EXW�WKDW�DOVR�HQDEOHV�WKH�FRXUW�WR�UHYLHZ�WKH�DJHQF\¶V�FODLPHG�UHGDFWLRQV�ZLWKRXW�KDYLQJ�

WR�SXOO�WKH�FRQWH[WXDO�LQIRUPDWLRQ�RXW�RI�WKH�UHGDFWHG�GRFXPHQWV�IRU�LWVHOI�´����$QG��FRQVLVWHQW�

ZLWK�WKH�)2,$¶V�³SUHIHUHQFH�IRU�WKH�IXOOHVW�SRVVLEOH�DJHQF\�GLVFORVXUH´�VR�WKDW�³$PHULFDQV�NQRZ�

ZKDW�WKHLU�JRYHUQPHQW�LV�GRLQJ�´�'NW������DW������FLWDWLRQV�RPLWWHG���³UHVRUW�WR�in camera�UHYLHZ�

LV�DSSURSULDWH�RQO\�DIWHU�WKH�JRYHUQPHQW�KDV�VXEPLWWHG�DV�GHWDLOHG�SXEOLF�DIILGDYLWV�DQG�

WHVWLPRQ\�DV�SRVVLEOH�´�Wiener������)��G�DW�������,W�LV�FOHDU�WKDW�'HIHQGDQW�KDV�QRW�GRQH�WKDW�

KHUH���

$FFRUGLQJO\��WKLV�&RXUW�VKRXOG�H[HUFLVH�LWV�LQKHUHQW�SRZHU�WR�HQIRUFH�LWV�SUHYLRXV�

GLUHFWLYH�WKDW�'HIHQGDQW�SURGXFH�D�Vaughn�LQGH[�FRPSOLDQW�ZLWK�)2,$�FDVH�ODZ��

&21&/86,21�

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�&RXUW�VKRXOG�JUDQW�3ODLQWLII¶V�PRWLRQ�DQG�GLUHFW�'HIHQGDQW�

WR�UH�LVVXH�D�FRPSOLDQW�Vaughn�LQGH[�WR�3ODLQWLII�ZLWKLQ����GD\V��

�

�������������������������������������������������
��&RQWUDU\�WR�'HIHQGDQW¶V�VXJJHVWLRQ��3ODLQWLII�GRHV�QRW�DVVHUW�WKDW��RQ�VXPPDU\�MXGJPHQW��
'HIHQGDQW�LV�OLPLWHG�WR�GHIHQG�LWVHOI�VROHO\�EDVHG�RQ�WKH�Vaughn�LQGH[���See 'NW��1R������DW�QRWH�
���

Case 1:17-cv-07520-PGG   Document 35   Filed 03/15/18   Page 8 of 9



��
�

'DWHG��1HZ�<RUN��1HZ�<RUN�
� 0DUFK���������
�
�
1HLO�.��5RPDQ�
&29,1*721�	�%85/,1*�//3�
7KH�1HZ�<RUN�7LPHV�%XLOGLQJ�
����(LJKWK�$YHQXH�
1HZ�<RUN��1<������������
���������������
QURPDQ#FRY�FRP�
�
0DUN�+��/\QFKL�
-DFO\Q�(��0DUWtQH]�5HVO\L�
&29,1*721�	�%85/,1*�//3�
2QH�&LW\&HQWHU�
����7HQWK�6W��1:�
:DVKLQJWRQ��'&������������
���������������
PO\QFK#FRY�FRP�
MPDUWLQH]UHVO\#FRY�FRP�
�
i Admitted pro hac vice 
* Admitted in New York. Supervised by Richard B. 
Katskee, a member of the D.C. Bar.�

5HVSHFWIXOO\�VXEPLWWHG��
�
�V��1HLO�.��5RPDQ���������������������������������������
�����1HLO�.��5RPDQ�
�
-RKQDWKDQ�6PLWK�
6LULQH�6KHED\D�
086/,0�$'92&$7(6�
3�2��%R[�������
:DVKLQJWRQ��'&�������
���������������
MRKQDWKDQ#PXVOLPDGYRFDWHV�RUJ�
VLULQH#PXVOLPDGYRFDWHV�RUJ�
�
5LFKDUG�%��.DWVNHHL�
(ULF�5RWKVFKLOGL�
$QGUHZ�/��1HOOLVL
�
$0(5,&$16�81,7('�)25�6(3$5$7,21�
2)�&+85&+�$1'�67$7(�
�����/�6W��1:��6XLWH�����
:DVKLQJWRQ��'&�������
���������������
NDWVNHH#DX�RUJ�
URWKVFKLOG#DX�RUJ�
QHOOLV#DX�RUJ

�
Attorneys for Plaintiff Brennan Center for Justice at New York University School of Law

Case 1:17-cv-07520-PGG   Document 35   Filed 03/15/18   Page 9 of 9


